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BRIEF FOR APPELLANT 


QUESTION PRESENTED 


Whether it was reversible error and an abuse of discretion to deny 
an application for a continuance of one-half a day to permit the prdduction of an 
eyewitness to the crime whose whereabouts in the army at Fort Brags: North 
Carolina, had been ascertained by appellant's counsel on the first say of trial. 
The application was made after the Government dismissed counts of the indict- 


ment which would have necessitated the presence of such eyewitness as a prose- 
| 


cution witness. 


The instant case was not previously before this Court except in 


connection with the appointment of counsel herein on August 29, 1969. 


REFERENCE TO RULINGS 
This is an appeal from a judgment of conviction for robbery and 
assault with a dangerous weapon entered on August 1, 1969. A jury verdict of 
guilty was filed herein on March 7, 1969. On March 6, 1969, the District Court 
orally denied a request for 2 continuance to produce the testimony of an eye- 
witness, Wesley Hilliard. A motion for a new trial and in arrest of judgment 
was denied on May 16, 1969. The notice of appeal was filed herein on August 13, 


1969. 


STATUTES INVOLVED 
22 D. C. Code 502 provides: 


"Every person convicted of an assault with intent 
to commit mayhem, or of an assault with a dangerous 
weapon, shall be sentenced to imprisonment for not 
more than ten years." 


22 D. C. Code 2901 provides: 


"Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from the 
person or immediate actual posses sion of another 
anything of value is guilty of the crime of robbery, 
and any person convicted thereof shall suffer 
imprisonment for not less than six months nor more 
than fifteen years." 


STATEMENT OF THE CASE 


On November 20, 1968, an indictment was filed in the District 
Court charging appellant in four counts with robbery of $30. 00 from Roland T. 
Hancock (count one), with assaulting Roland T. Hancock with a pistol {count two}, 
with robbery of $113.00 from Wesley Hilliard (count three), and assaulting 
Wesley Hilliard with a pistol (count four). It was alleged that appellant had 
violated 22 D. C. Code 2901 and 502 and that all these offenses occurred on 
September 15, 1968. 7 

On November 6, 1968, the District Court appointed an attorney 
to represent appellant and on December 6, 1968, he pleaded not guilty. On 
March 6, 1969, the day the trial began in the District Court, an oral motion 
was made by the Government to dismiss counts three and four relating to 
Wesley Hilliard. i 

At the trial which occurred on Thursday, March 6, 1969, and 
Friday, March 7, 1969, Roland T. Hancock testified that on September 15, 1968, 
at about 9:00 p.m. at a gasoline station at 6th and Florida vena: N. E., 
Seeaica by Hilliard (presently in the Armed Forces), appellant at gun point 
robbed him of $30. 00 to $35.00 while he was in his taxicab refueling. (Tr. 
6-10, 14). The next day he saw appellant in a Little Tavern for five minutes, 


had a friend call the police and appellant was arrested at 4th and Florida Avenue, 


N. E. (Tr. 11-13). Private James T. Hawkins testified that he made the arrest 


in the presence of Roland T. Hancock and upon his identification of appellant 


aos 


(Tr. 25-56). Appellant (Tr. 28-30), Carlton Watkins (Tr. 57-59), and Octavius 
Watkins, father of Carlton (Tr. 65-68), testified that on the evening of Sep- 
tember 15, 1968, at the time of the alleged robbery, appellant was at 1175 Abbey 
Place, N. E., with Carlton Watkins and his parents at the Watkins apartment 
watching a television program called Bonanza. 

Wesley Hilliard, the gasoline station attendant and an eyewitness to 
the robbery, who had been robbed as well, was in Fort Bragg, North Carolina, 
in basic training at the time of trial (Tr. 14, 33, 39). Until the Government 
dismissed counts three and four on March 6, 1969, it appeared that he would be 
a key witness for the prosecution. The Government refused to call him because 
of an impression that he would be hostile (Tr. 39-40). Defense counsel was 


unable to ascertain the whereabouts of Hilliard until the evening of the first day 


of trial. His request for a continuance until Monday, March 10, 1969, to produce 


this witness was denied. The District Court believed a day of trial would be lost 
and that with a heavy workload it was not appropriate to grant a delay (Tr. 39-42} 
The trial herein proceeded with defense and rebuttal witnesses through the 
morning of March 7, 1969 (Tr. 39-73) and was submitted to the jury that after- 
noon (Tr. 73-96). A verdict of guilty on counts one and two was returned. 
Appellant's pro se motion for a new trial and arrest of judgment was denied on 
May 16, 1969. After a report that appellant, a twenty year old narcotic addict 


and absent without leave from the army, could not be rehabilitated, the District 


rae. 


Court on August 1, 1969, imposed concurrent sentences on each count of three to 


ten years. This appeal was filed on August 13, 1969. 


ARGUMENT 
IT WAS REVERSIBLE ERROR AND AN ABUSE 
OF DISCRETION TO DENY APPELLANT A 


CONTINUANCE TO SUBPOENA AN EYEWITNESS 
TO THE OFFENSE CHARGED HEREIN 


The District Court denied a continuance on March 7, 1969, which 
would have delayed the trial several hours from Friday afternoon to Monday 
morning. This delay was sought to bring in an eyewitness to the robbery herein, 
Wesley Hilliard, who was in basic training at Fort Bragg, North Carolina. His 
testimony was material and admittedly hostile to the Government (Tr. 14, 33, 
39-40). His whereabouts had been made known to appellant's counsel on the 
evening of March 6, 1969. On the same day the Government dismissed counts in 
the indictment against appellant which would have required the presence of 
Hilliard as a prosecution witness. The combination of these circumstances 
militated in favor of a continuance of several hours. 

Trial judges are vested with discretionary authority to decide con- 
tinuance applications and normally appellate courts will not interfere with the 
exercise of such authority. Avery v. Alabama, 308 U.S. 444 (1940); Frohwerk v. 


United States, 249 U.S. 204 (1919); United States v. Holiday, 319 F. 2d 775 


(2nd Cir., 1963); Johnson v. United States, 291 F. 2d 150 (8th Cir., 1961), 


a 


cert. denied 368 U.S. 880; Neufield v. United States, 73 App. D.C. 174, 118 F. 
2a 375 (1941), cert. denied 315 U.S. 798. 

However, it is the policy of the law that parties to an action should 
have the benefit of the presence of material witnesses whenever practicable. 
17Am. Jur., p. 129, par. 29. This is especially true in criminal cases. And, 
as noted in Ungar v. Sarafite, 376 U.S. 575, 589 (1964): 

"A myopic insistence upon expeditiousness in the 

face of a justifiable request for delay can render 

the right to defend with counsel an empty formality. Wy 

Here, appellant's counsel, appointed by the Court, was not aware 
of Wesley Hilliard's address nor of the Government's intention not to call him, 
prior to March 6, 1969. A postponement of several hours - from Friday after- 
noon to Monday morning - would have given appellant sufficient time to subpoena 
Hilliard. His testimony was highly relevant and would have been favorable to the 
defense. The Government's decision not to produce him because he was hostile 
to the prosecution emphasized the need for his presence at the trial to develop 
the case fully and fairly. 

It was reversible error and an abuse of discretion to deny a con- 


tinuance of several hours to permit appellant to subpoena eyewitness Hilliard. 


CONCLUSION 


The judgment of conviction should be set aside and a new trial ordere“ 
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Appellant, by his attorney, suggests to the Court, 


pursuant to Rule 35 of the Rules of Appellate Procedure and Rule 10 


of this Court, the appropriateness of reconsideration or rehearing 


en banc. 


Appellant was convicted on two counts for robbing 


and assaulting a taxicab driver, Roland Hancock, ata gasoline 


station in the District of Columbia. He had originally been charged 


with robbing and assaulting at the same time, the gasoline Station 


attendant, Wesley Hilliard. On the first day of trial, March 6, 1969, 


the counts relating to Wesley Hilliard were dropped. The Govern- 

ment determined that he would be a hostile witness. Hilliard was 

in the army at Fort Bragg, North Carolina, Prior to trial defense 
| 


counsel had difficulty ascertaining Hilliard's name and address. 


(See dissenting opinion. ) 
On the second day of trial, March 7, 1969, appellant's 
court appointed counsel sought a brief adjournment of ees hours 
so that the case would have been concluded on Monday instead of on 
Friday afternoon. The purpose of the adjournment was to secure 


Hilliard, an eyewitness to the crime, asa defense witness. This 
requested adjournment was denied because of the District Court's 


heavy workload and apparently by reason ofa failure to exercise 


due diligence. : 
This Court affirmed the conviction, per curiam, on 
February, 18, 1971, with Chief Judge Bazelon dissenting. The 


dissenting opinion of the Chief Judge notes that the defense exer- 


cised due diligence, that elemental fairness required the short 


delay to bring into court the material testimony of an eye witness, 


and that the majority opinion is contrary to J, E. Hanyer, Inc. v. 
United States, 81 U.S. App. D.C. 408, 160 F. 2d 8 (1947), For 
the reasons noted in the dissent and because of the importance of 
determining what standards of due diligence are applicable to 
court appointed counsel, it is believe that this case should be 
reheard en banc. If under the circumstances here presented 
defense counsel failed to exercise due diligence in presenting an 
eyewitness, this case may hereafter raise a question of denial of 
effective assistance of counsel. See United States v. Jackson, 
125 U.S. App. D.C. 307, 371 F. 2d 960 (1966), 


Upon the basis of the foregoing, appellant suggests 


the appropriateness of reconsideration or rehearing en banc. 


Respectfully submitted, 


wit Kew ee 
Y“ JACK WASSERMAN 
‘ 90.. Warner Building 
Washington, D. C. 20004 
(Appointed by this Court) 


